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ORDER

This case came before the Court for ora argument on December 10, 2001, pursuant to an
order that directed both parties to gppear in order to show cause why the issues raised by this apped
should not summarily be decided. When the pro se defendant, Jeffrey Rose (defendant), failed to
appear a the scheduled oral argument,* the Court announced that it would decide this case without ord
argument, based only upon the papers submitted, pursuant to Article I, Rule 22(f) of the Supreme Court
Rules of Appellate Procedure.?

The defendant gppedls from an order of a Superior Court trid justice that upheld a Superior

Court magidrate' s denid of defendant’s request to transfer his crimina case to the Didtrict Court. The

! The defendant was sent notice of the hearing, by certified and regular mail, to the address provided by
defendant. However, both were returned because defendant failed to notify the Court of his forwarding
address.

2 Article I, Rule 22(f) of the Supreme Court Rules of Appellate Procedure states in part that “[i]n the
event of absence of counsd or ether of them at the time the case isin order for hearing, the [CJourt may
hear the cause or take it upon briefs.”



trid justice determined the magistrate properly found that Rule 23 of the Digtrict Court Rules of Crimind
Procedure does not permit a conditional transfer to the Superior Court.®

On February 21, 1999, defendant was charged with operating a vehicle under a foreign license
after his Rhode Idand license had been suspended, in violation of G.L. 1956 § 31-11-12. The
defendant was arraigned on March 10, 1999. Subsequently, on March 25, 1999, defendant wrote a
letter to the clerk of the Digrict Court, requesting that his file be transferred to the Superior Court
“pursuant to an offer of disposal by the office of the Attorney Generd by its assstant prosecutor Kathy
Kdly.” The letter sated that he reserved his right to have the case returned to the Didtrict Court if the
agreement with the prosecutor was not findized. On November 15, 1999, the case was transferred to
the Superior Court pursuant to Rule 23.

On December 13, 1999, defendant contested the transfer because of his claimed conditional
walver and requested that the matter be remanded to the Digtrict Court. A magistrate upheld the
trandfer, ruling there was no right of a contingent apped under the rules and that the matter was “legdly
before the Superior Court.” The defendant appealed the magistrate's decison. A Superior Court tria

justice uphdld the transfer, finding that the magidtrate properly interpreted the law. The defendant timely

appealed.

% Rule 23 gtates, in part, that:

“[t]he defendant shdl dso be informed that if within ten (10) days of the
date of his or her aragnment the defendant does not file a written
waver of his or her right to a jury trid in the fird indance, the
proceedings shal be transferred to the Superior Court for trid in that
court. If the defendant files such a waiver the case shal proceed in
accordance with these rules”



The defendant argues that he did not waive hisright to atrid in the Didrict Court. In the ingtant
case, because the matter isinterlocutory, this Court does not have jurisdiction over this matter, and thus,
it is improperly before this Court. An order determining the issue of jurisdiction does not condtitute a
find judgment. In crimina cases, the only interlocutory apped that can be properly heard before this

Court is the denia of amotion to dismiss based on double jeopardy grounds. See State v. Harrington,

705 A.2d 998, 998 (R.I. 1997); State v. Northup, 688 A.2d 863, 863 (R.I. 1997); State v. Wigos,

635 A.2d 272, 275 (R.I. 1993); State v. Chase, 588 A.2d 120, 122 (R.I. 1991). Thisissue, therefore,

does not “come within the exception of Abney v. United States, [431 U.S. 651, 97 S.Ct. 2034, 52
L.Ed.2d 651 (1977)], which dlows an aoped from other than a find judgment solely on double

jeopardy gounds.” Statev. Berberian, 411 A.2d 308, 312 (R.l. 1980). For this matter to have been

properly considered by this Court, defendant should have submitted a petition for awrit of certiorari.

Even if the defendant’s apped were properly submitted, the record is devoid of any Rule 23
jury trid waver and the rule does not permit a conditiond walver. Findly, the letter the defendant
clamsis a conditional walver was untimely as it was filed fifteen days after his aragnment. Thus, the
trid justice properly denied the defendant’ s request to transfer the matter to Digtrict Court.

Accordingly, the defendant’s apped is denied and dismissed. The judgment of the Superior
Court is affirmed. The papers of the case are to be returned to the Superior Court.

Entered asan Order of Court this  day of December 2001.

By Order,




Clerk



